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The Conflict over Judicial Powers in the United States to 1870. 
By Charles Grove Haines. Columbia University Studies.. 
(N. Y. : Longmans, Green and Company, 1909.) 

Ihis is an historical account of the growth of the characteristic 
doctrine of constitutional law in the United States, that the ulti- 
mate decision as to the conformity of legislation with the funda- 
mental law rests with the courts of justice. Dr. Haines' mono- 
graph covers the period from the decision of the first case of Holmes 
vs. Walton to the year 1870, although he calls attention to the 
fact that substantially the same question was involved in James 
Otis' famous argument against the issue of writs of assistance. 
The work is a useful one and seems to be very carefully done. 
The author refrains entirely from an expression of his own opinion 
and states succinctly the arguments that have been used from time 
to time on both sides. It is most interesting to follow his account 
of the gradual development of the powers of the courts, especially 
of the lower federal courts and of the United States Supreme 
Court. At the present day we have become accustomed to the 
action of judicial tribunals in setting aside acts of legislative 
bodies, and to the constant extension of the powers of the judiciary 
caused by the increased limitations upon legislative power in state 
constitutions. Dr. Haines does not deal specifically with the great 
growth in the powers of the state courts and the marked tendency 
to throw responsibility upon them that properly rests on the legis- 
latures. It was well worth while to call attention to the serious con- 
flict that arose from time to time between the executive and legis- 
lative branches of the government and the judicial branch as to the 
exercise of this power. Naturally, as Dr. Haines shows, the presi- 
dent and congress resisted what they regarded as usurpation on the 
part of the judiciary; and the judges did not always agree, for 
Chief Justice Gibson at an early day took a view opposed to that of 
Chief Justice Marshall. It was not unnatural that with his longer 
experience on the bench Gibson changed his view, a change which 
he justified by the silence of the constitutional convention in Penn- 
sylvania at a time when it might have put limitations upon the 
courts, and by his experience of the necessity of the case. 

The whole history is highly creditable, both to the courts and to 
the people; to the courts because they have been able to exercise 
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this exceedingly delicate power in such a manner that in the long 
run the people have been satisfied, however much they have dis- 
approved of particular decisions; and to the people because it 
shows the disposition to abide by the law and to settle conflicts 
in a peaceful way by an appeal to reason. 

Dr. Haines closes by referring to "the loss of prestige of the 
United States Supreme Court on account of the Dred Scott decision, 
the complete subordination of judicial authority during the war, and 
the notable reverses in the attempt to interfere with reconstruc- 
tion." In 1870, he says, the authority of the courts might seem 
to have been on the decline. 

It would be most interesting to have an equally careful mono- 
graph tracing the history of th ; exercise of the powers of the court 
since 1870, especially of the numerous cases growing out of the 
construction put upon the fouiteenth amendment, and the com- 
merce clause. F. J. Swayze. 

Supreme Court of New Jersey. 



The Gilds of China. With an Account of the Gild Merchant or Co- 
Hong of Canton. By Hosea Ballou Morse. (New York: 
Longmans, Green and Company, 1909. Pp. 92.) 

This is a very timely work, appearing at a time when the eyes 
of the whole world are upon the East, and when economic motives 
are uppermost. The conditions described by Mr. Morse are about 
such, so far as the gilds are concerned, as the later Middle Ages 
present in England. There the municipalities coalesced with the 
gilds, then the national government rapidly gained a dominating 
control over the municipalities, and the gilds disappeared. In 
China there is no tendency as yet for the gilds to ally themselves 
with the government or to come under government control. The 
government of China is organized for two purposes only — police 
and taxation; consequently gilds have maintained themselves in 
complete independence of public authorities, enforcing the rights 
of their members, and those of the gilds as a whole, by a system 
of fines and penalties imposed by their own organization. They 
have become so strong that a boycott against one of their mem- 
bers, or against another gild, or even the public authorities, can 



